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On August 8, 2005, President George W. Bush signed into law the
Energy Policy Act of 2005 (the “Act”), the first major piece of energy
legislation in over a decade. Congress enacted this faw to encourage
energy efficiency and conservation, to promote alternative and renewable
energy sources, to reduce dependence on foreign sources of energy, and to
increase domestic production of oil and natural gas. While the purpose of
the Act - “to ensure jobs for our future with secure, affordable, and reliable
energy™ - is simple, the Act’s scope and range are far-reaching and its
implementation requires several federal agencies to work together, as well
as separately, to achieve the goals outlined above. The Department of the
Interior (“DOI™ or “Interior”) and, in patticular, the Bureau of Land
Management ("BLM™) and the Minerals Management Service (*MMS8"),
play critical roles in implementing the Act and developing many of its
initiatives and programs with respect to energy resources on public lands
onshore and on the outer continental shelf (*OCS”). No fewer than 86
sections of the Act require DOI action, and many of these sections
prescribe time deadlines to complete rulemaking or other activities, It is
not surprising that so many sections of the Act are directed at DOI because
Interjor-managed onshore and offshore resources are responsible for 30
percent of the domestic production of cil and natural gas, 50 percent of
geothermal resources, 43 percent of coal, and five percent of wind energy.’
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? Energy Policy Act 0f 2005, Pub, L. No, 109-58, 119 Stat. 594 (2005).

* Minerals Mensgement Service, Energy Policy Act of 2085, htp/iwww,mms.gov/
20085EnergyPolicyAct.htm (last visited Sept. 18, 20063
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One year following enactment, DOI has timely met, or is on schedule
1o meet, most of the deadlines prescribed by the Act. In the few instances
where significant deadlines were not met or likely will not be met based on
the current status of the implementation process, DOI's delay often is
understandable. For example, in certain cases the prescribed deadlines
were somewhat unrealistic from the outset (such as the requirement under
Section 344 to issue a final rule on deep gas royalty relief, an extremely
complicated rule, within 180 days of enactment). In other situations, the
statutory direction Congress provided was either incomplete or unclear,
requiring Interior to speculate as to Congress’ purpose. Also, some of
DOI's requirements under the Act involve inter-agency coordination which
often requires additional time. Compounding the implementation issues,
particularly where Congress® intent is unclear, is the lack of legislative
history explaining how Cangress intended the Act to be implemented. The
Conference Report accompanying the Act consists of approximately 1,700
pages of statutory provisions and only one paragraph of text.

This paper examines DOI's progress, and in particular BLM's and
MMS' efforts, in implementing the sections of the Act that relate to oil and
gas, geothermal energy, coal, and alternative energy, We analyze in depth
the statutory interpretation and other legal issues that Interior encountered
during the implememtation of some of these sections, which in some
instances has caused DOI to miss deadlines. While there is still more work
to be done, the below review demonstrates that, one year after enactment,
BLM and MMS have substantially met Congress® challenge and completed
or initiated an enormous number of tasks,

Implementing the Act: Interior's Record One Year Later

Set forth below is a discussion regarding principal sections of the Act
related to four resources produced on public lands onshore and on the
OCS: oil and gas, geothermal energy, coal, and alternative energy. As
these resources generally fali under the purview of BLM and MMS, these
land management agencies have been tasked with implementing many
provisions of the Act through rulemaking and other initiatives. Key
provisions relating to each of these resources, and BLM's and MMS’
progress in implementing these provisions, are examined below. Sections
relating to each resource are organized by the implementation deadlines the
sections impose from earliest to latest,

*H.R. Rer. No, 109-190 {2005) (Conf. Rep.).

2006} DOFs IMPLEMENTATION OF EPAct 223

QOil and Gas
Actions Effective on the Date of Enactment of the Act

NPR#2 —~ SECTIONS 331 and 332: These sections provide that
administrative jurisdiction and control over all public domain lands®
included within Maval Petroleum Reserve Numbered 2 (“NPR-2"), located
in Kern County, California, are to be transferred from the Department of
Energy (“DOE” or “Energy™) to DOL® The Act aiso provides that certain
revenues from existing leases and new leases will be deposited into a
Treasury account, and the amounts in that account are available to DO,
without further appropriation, for environmental remediation and transition
costs related to the transfer and leasing of NPR-2 lands.’

Action Taken: On September 15, 2005, BLM mailed a notice of the
transfer to all existing lessees and permittees. In October of 2005,
MMS established a Treasury account for the NPR-2 remediation
fund and dispersed the initial $500,000 to that account in
accordance with the Act (the total in this account cannot exceed
three million dollars). On March 6, 2006, BLM issued a final
Environmental Assessment ("EA") and proposed land use plan
amendment for further oif and gas leasing.® The Decision Record
for the land use plan amendment was signed June 27, 2006, BLM
held its first lease sale in NPR-2 on September 13, 2006 and leased
5 parcels totaling 2,533 acres (the balance of the unleased acreage)
for $1.6 million.

Status/effect: The transfer from Energy to BLM was effective on
the date of enactment. BLM has far more experience than DOE in
managing oil and gas production. BLM's management of NPR-2
shouid result in enhanced production from existing leases,
increased efforts to lease the remaining portions of NPR-2, and
improved environmental monitoring.

DEEPWATER ROYALTY RELIEF - SECTION 345: This
section requires DOI to use the bidding system of Section 8(a)}{1)(H) of the

# Of the approximately 10,451 acres of land in NFR-2, approximately 7,919 scres are
curently under lease for ol and gas production.

® Energy Policy Act of 2005, Pub. L. No. 109-58, § 331, 119 Stat. 594, 694 (20605).

? Energy Policy Act of 2005, Pub, L. No. 109-58, §§ 331(c)(2), 332(bX1) and (2), 119
Stat. 594, 695 - 96 (2005). A2), 332bX1) and (2),

* Proposed Caliente Resource Management Plan Amendment and EA Regarding
Management of Lands Recently Transferred 1o BLM  Known as NPR-2,
hupwww.blm.govics/ pdfs/ibakersficld_pdfs/minerals/NPR2_mp_amendment.pdf.






